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ABSTRACT 

The implementation of the biggest tax reform in India created major controversies and 

positives in the corporate world, resulting in ignorance to one of the major provisions 

relating to “Anti-Profiteering Measure.” This provision is embedded in Section 171 of 

the Central Goods and Services Tax Act 2017, and can be presumed to be both 

interesting as well as ambiguous at the same time. With the National Anti-Profiteering 

Authority passing the third order, it is thought-provoking to see how this “socialistic” 

aspect of the Goods and Service Tax Acts will work out in the future. This comment 

intends to first explain the nature of this provision and then sheds light on why the 

author believes this provision to be a dangerous weapon/toothless provision. 

  

                                                 
 The author is a fifth-year law student at Symbiosis Law School, Pune and may be 
contacted at saurav[dot]agarwala[attherate]symlaw[dot]ac[dot]in. 
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I.INTRODUCTION 

With the implementation of the Goods and Services Tax Acts 

(Acts), anti-profiteering provision has also been affected.  This provision 

is intended to prevent inflation in the wake of this gigantic tax reform. 

The experiences of various countries show that a period of inflation 

shortly follows the implementation of a single tax system. Learning from 

these incidents, the legislature thought it wise to provide for a safeguard in 

the Acts itself.176 Similar measures have also been taken up by countries 

like Australia and Malaysia in the past.177 It is also stimulating to note that 

according to a recent report, there have been no signs of inflation in India 

after the implementation of Goods and Services Tax (GST), due to 

reasons that include the presence of anti-profiteering clause.178   

Regardless, this precautionary section provides that the supplier of 

a good has to reduce the prices in a commensurate manner, in case there 

is: 

1) A reduction in the rate of tax on any supply of goods or; 

2) A benefit of input tax credit has accrued to the supplier. 

Illustration – The cost of a particular good was Rs.100, the tax 

charged on it was Rs.20 and it was sold for Rs.120; then if under the new 

                                                 
176 A. M. G. Gelardi, Value Added Tax and Inflation: A Graphical and Statistical Analysis, 6 
ASIAN JOURNAL OF FINANCE & ACCOUNTING 1 (2014). 
177 The Competition and Consumer Act, 2010 Part VIIIA (Australia); The Price Control 
and Anti Profiteering Act, (2011) (Malaysia). 
178 Atul Gupta, Why was there no inflationary impact of GST?, FINANCIAL EXPRESS (June 8, 
2018), https://www.financialexpress.com/opinion/why-was-there-no-inflationary-impac 
t-of-gst/1196472/. 
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regime the tax has been decreased to Rs.18, then the good has to sell for 

Rs.118 and not Rs.120 anymore.  

Similarly, if a particular raw material costs Rs.20 (including Rs.2 as 

tax) to the manufacturer and is used to produce a good which was sold at 

Rs.120 (including Rs.20 as tax), if under the new regime he could get input 

tax credit on that raw material, then the manufacturer has to decrease the 

rate of the good by Rs.2.  Hence, the new price of the product would be 

Rs.118.  

Hence, this section provides that if an assessee is getting a benefit 

due to reduced tax level or a higher level of input credit, he/she 

necessarily has to reduce the price of the good/service for the consumer. 

Even though anti-profiteering seems to be toothless, the same is 

enormously vague at certain parts which can make it a dangerous weapon. 

The author has discussed the same herein under: 

II.PREVIOUS TAXES, CESS AND ANTI-PROFITEERING 

The first condition under the section provides that any reduction 

in tax should be carried forward to the consumer such that the prices of 

the product should be decreased commensurately. Hence, it becomes 

important to understand the meaning and ambit of the term „tax‟. „Tax‟ 

has not been defined in the Acts itself; however, it can be concluded by 

general and purposive interpretation, that this term would include all such 

taxes that are/were levied on a particular good/service. Hence, the taxes 

that need to be compared with the present GST rate would be a sum of 
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all the taxes that were applicable in the pre-GST scenario. However, 

whether cess would be included within the word “previous taxes” for the 

purpose of anti-profiteering or not, is something which is ambiguous 

under the Acts. At the time of writing this comment, three orders had 

been passed by the National Anti-Profiteering Authority (NAA). Two of 

these orders have considered cess while calculating the pre-GST tax 

incidence.179 While the issue may seem settled, the author doubts the same 

as these procedures have been adopted at the whims and fancies of the 

NAA. At present, the legislature has asked the NAA to determine the 

procedure to assess whether there has been a “commensurate reduction 

of prices.”180 It is interesting to note that in both the cases, the anti-

profiteering margin claimed was around 1-2%. This shows that minute 

differences in the tax incidences applied in the form of cess can become 

really important. 

III.LEGITIMATE PROFITS AND ANTI PROFITEERING 

As a necessary conclusion to the above explanation, even if a 

company wants to increase its profits in a bona fide manner it would not be 

able to do so, since the same could be interpreted as anti-profiteering. 

Though the idea of restricting profits in such a situation may sound 

reasonable to some, the problem which arises is the adjudication of the 

                                                 
179 Kumar Gandharv v. KRBL Ltd., 2018 TaxPub (GST) 0131 (NAPA)[hereinafter 
Kumar Gandharv v. KRBL Ltd]; Dinesh Mohan Bhardwaj v. Vrandavaneshwree 
Automotive (P.) Ltd., 2018 TaxPub (GST) 0086 (NAPA)[hereinafter Dinesh M 
Bhardwaj v. Vrandavaneshwree Automotive (P.) Ltd.]. 
180 Gautam Khattar and Nikhil Mendiratta, GST and Anti-Profiteering Law! Are we complying? 
Is the Government ready?, GST CONNECT, Nov. 6, 2017, http://blog.simbizz.in/2017/11/g 
st-and-anti-profiteering-law-are-we.html. 
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time frame which could be used as a reference – within which there 

should be no increase in profits. So, for instance, – suppose an assessee 

before GST sold its product at a price of Rs.100. Following GST, the tax 

incidence of the product remained constant and the assessee decided to 

continue with the same price for the next 3 months. However, in the 

month of October 2017, the assessee decides to increase the price of the 

product in order to increase his profits. Now, the question which arises is 

whether the same can be considered as anti-profiteering. If no, whether an 

increase in the price in the month of April 2018 would also be considered 

as anti-profiteering? 

In the „India Gate Rice Order‟, the Respondent had claimed that 

the prices were increased partially due to the rise in the prices of paddy 

crops.181 The NAA had accepted the contention of the Respondent in the 

case.182 However, this points that a rise in prices due to a rise in cost is 

something which is acceptable under the Acts, the issue as to the increase 

of price due to an increase in profits is something which still has not come 

up. In furtherance to this argument, the next question that arises is 

whether anti-profiteering provision can be considered as a provision 

violating Article 19 of the Indian Constitution.183  

                                                 
181 Kumar Gandharv v. KRBL Ltd, supra note 179. 
182 Id. at 7. 
183 Mrinal Singh, Comments on the Controversial issues arising under the GST Anti Profiteering 
Mechanism, 91 taxmann.com 398 (2018). 
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IV.CONSTITUTIONAL VALIDITY OF ANTI-PROFITEERING 

The Supreme Court of India in a variety of cases has held that 

economic stability184 and price fixation185 are reasonable restrictions to 

Article 19 of the Indian Constitution. However, the Courts have 

distinguished between essential commodities and non-essential 

commodities in such cases and have declared that such prohibitions are 

only valid for essential commodities.186 Moreover, the rule that allows the 

NAA to frame its own procedure for considering whether 

“commensurate reduction” has been made or not can be considered to be 

excessive delegation.187 

The author believes that though the Government has the right to 

fix the maximum price of an essential good/service in view of the 

economy of the country, it cannot force a blanket mandate to keep the 

prices constant for every product as the same would be violative of the 

freedom of trade and commerce.188 Hence, as implemented in Malaysia (at 

a later stage), the Government should apply this principle over only 

certain essential commodities. Moreover, it is essential that the Parliament 

in its legislative function decide the procedure for determining whether 

there has been commensurate reduction in prices or not.  

  

                                                 
184 State of Assam v. Srisitkar Dowerah, AIR 414 (S.C. 1957); Glass Chatons Importers 
and Users Association v. Union of India, AIR 1514 (S.C. 1961).  
185 ONGC v. Association, N.G.C., Supp. SCC 397 (S.C. 1990).  
186 Id. 
187  Shubh Enterprises v. The Union of India and Ors., SCC OnLine 232 (Sikk 2015).  
188 Indraprastha Gas Ltd. v. Petroleum and Natural Gas, 9 SCC 209 (S.C. 2015).   
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V.BUSINESS VERTICALS AND ANTI-PROFITEERING  

Another ambiguous aspect related to anti-profiteering is whether 

the provision is applicable only to a particular good or can be generally 

applied over a particular industry. This is doubtful due to the use of the 

words “any supply of goods or services.”189 Most manufacturers that produce a 

variety of goods in a particular business vertical use common materials, 

making it difficult for companies to pass on the exact benefit to the 

consumers, if the same is applied on a particular good. The lack of 

guidelines and the presence of ambiguity gives the NAA a free hand to 

analyze it at any level, i.e., individual, vertical, regional etc. Considering 

that these rules, in general, would involve a lot of litigation,190 this small 

ambiguity may also trigger further litigation. 

VI.MORE THAN COMMENSURATE INCREASE AND ANTI 

PROFITEERING 

An issue that further arises is whether anti-profiteering measures 

would be triggered in cases where there has been “more” than a 

commensurate increase in the price of the good as compared to the 

increase in the tax under GST. This issue arises because of the fact that 

the Acts do not define what “Anti Profiteering” or “Profiteering” is.191 So, for 

                                                 
189 The Central Goods and Services Tax Act, 2017, Gazette of India, pt. II sec. 1 (Apr. 
12, 2017). 
190 Anandaday Misshra, Anti Profiteering Incorporated in Revised Model GST Act, 2016- Its 
Impact & Litigation, 75 taxmann.com 295 (2016). 
191 S. Ganesh Aravindh and Shobhana Krishnan, Anti-profiteering under GST: An 
interminable inquest?, 90 taxmann.com 257 (2018). 
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example, if a particular good was priced in the pre-GST period at Rs.120 

(including Rs.20 as tax), then if under GST the rate of tax increases to 

Rs.22 and then the company increases the price to Rs.125, would the 

same be considered an anti-profiteering measure? On a literal 

interpretation, it seems that the provision only forces a company to 

reduce the price and does not stop a company from increasing the prices 

which are not commensurate to the increase in the tax. However, this 

would indeed defeat the scheme of the Acts. Hence, the author believes 

that such cases would also fall within the ambit of anti-profiteering 

provisions. 

VII.FIGHTING ANTI-PROFITEERING  

Though not an ambiguous part of it, the litigation related to anti-

profiteering is extensive and burdensome. Under the rules provided, the 

following people can file a suit for anti-profiteering: (a) an interested party, 

(b) a Commissioner and (c) any other person.192 The fact that the locus has been 

given to “any other person” will generate a lot of litigation. It may lead to 

harassment of Multinational Corporations as complaints can be filed by 

any person, including its rivals from the same industry.  

However, according to the rules, only the “supplier could be sued” in 

case of an anti-profiteering case.193 So, for example, suppose there is a 

manufacturer of a particular good who has produced the good without 

                                                 
192 The Central Goods and Services Tax (Second Amendment) Rules, Notification 
No.10/ 2017, Rule 128 (2017) [hereinafter The Central Goods and Services Tax Rules]. 
193 Id. at Rule 129(1). 



85                                        NLUJ Law Review                          [Vol 5.1 

 
passing the benefit to the recipient. Later, the recipient cannot be sued by 

a further consumer on the basis that the benefit was also not passed to 

him. Nevertheless, since the rules provide the locus to “any other person,” 

such a consumer can go on to directly sue the main manufacturing 

company.  

Moreover, after the initial stage of filing of an application,194 

adjudication is conducted by 4 different authorities. These can be 

summarized as:  

 

Another ambiguity is in cases involving “issues of local nature.” In 

these cases, the application would first be considered by the State Level 

Screening Committee, who after due perusal of the case may forward the 

                                                 
194 The Central Goods and Services Tax Rules, supra note 192, at Chapter XV (2017). 

NAPA

Director General Of  
Safeguards

Standing Committee

State Level Screening Committee 

(Issues Of  Local Nature)
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case to the Standing Committee.195 It is unclear as to what would fall 

within the ambit of “local nature.” On general interpretation it would seem 

to be areas of goods or services which are very specific to a particular 

region or area.  

The adjudication by NAA can be followed by the following procedure:

 

Considering the above-mentioned scenario of MNC‟s being taken to the 

court of law by any person, this eight-level endless judicial proceedings 

would add on to the struggles of these MNCs.  

                                                 
195 The Central Goods and Services Tax Rules, supra note 192, at Rule 129(2). 

Supreme 

Court

High Court

National Goods and 
Service Tax Appellate 

Tribunal

Appellate Authority

National Anti

Profiteering Authority
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VIII.TOOTHLESS PROVISION  

Contrary to all the presumptions to the problems posed by the 

provision as mentioned above, the anti-profiteering measures can also 

prove to be completely redundant and difficult to implement. This is 

primarily because of the lack of guidelines and the authority to interpret 

according to wishes given to the NAA.196  

Another reason for this provision to be redundant could be that 

producers before the rollout of GST have already increased the prices of 

goods and services and would decrease it again under the new regime. 

This would completely take away the purpose behind the drafting of this 

provision. Contrary to this, the powers given to the Authority in case of 

an anti-profiteering case is wide including the power to “cancel the 

registration” of the companies which involve themselves in anti-profiteering 

mechanisms.197  

IX.SUGGESTIONS AND RECOMMENDATIONS 

It is also important to note that the anti-profiteering measure 

implemented in Malaysia after the GST roll out proved out to be a failure 

and had to be finally abandoned. However, this does not mean that the 

fears of the Government are unworthy and should not be looked upon. It 

is true that companies may use the garb of GST to increase their profits 

which are not legitimate and hence, must be regulated. However, creation 

                                                 
196 Radhika Singhal, Anti-Profiteering- A Concept in GST Law, 91 taxmann.com 401 (2018). 
197 PR Raamaanathan, Anti-Profiteering Under GST, 89 taxmann.com 35 (2018). 
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of an inexperienced authority without guidelines as regards determination 

of illegal profits, may just boomerang the Government.  

The author suggests that the Competition Commission of India 

(also suggested by various lawyers and market experts),198 should also be 

involved in this and help in the form of a formulation of procedures that 

can be undertaken. The Competition Commission has experience of  

dealing with unfair practices by producers and could indeed help in 

forming the policies.  

The problems related to “anti-profiteering” relate not only to the 

implementation but are also relates to the general application of the 

provisions. The author suggests that to prevent the misuse of this highly 

litigious provision, a bare minimum deposit should be provided for, which 

could be refunded in case of a successful application. The Honda Case 

and the India Gate Basmati Rice Case are best pieces of evidences to such 

fears.199 Further, the authority should be empowered to take up “suo moto” 

cases, since most of the cases would be hyper-technical and a layman 

would not be able to appreciate the collection of illegal profits.  

In one of the cases initiated by the Director General of 

Safeguards, involved Hindustan Unilever Limited (HUL) was accused of 

not forwarding the benefits across its various segments of goods. HUL, in 

order to prevent its reputation decided to pay off the illegal profit and 

                                                 
198 Gaurav S. Ghosh, Using anti-profiteering rules under the GST, LIVEMINT (September 7, 
2017), https://www.livemint.com/Opinion/cZtYybHnqWCNmCrHPn2 v6J/Using-anti 
profiteering-rules-under-the-GST.html. 
199 Kumar Gandharv v. KRBL Ltd supra note 179; Dinesh M Bhardwaj v. 
Vrandavaneshwree Automotive (P.) Ltd., supra note 6.  
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wanted to get rid of this matter at an initial phase itself.200 Though the 

Government did not accept this pay-off due to technical reasons, this 

shows the huge impact that such a measure can cause to the reputation of 

the company. Thus, as a deterrent it is suggested that the NAA should 

name the assessees involved in anti-profiteering and publicize the same.  

X.CONCLUSION 

Presently, the anti-profiteering law does not provide for a method 

to determine whether there has been any anti-profiteering or not. The law 

has given the power to NAA to derive a procedure for the determination. 

The same has been excessively delegated due to lack of guidance within 

the Acts. Regardless, the NAA has presently followed the Net Dollar 

Margin Rule (used by Australia),201 to determine the anti-profiteering value 

of the entity. However, the same has also not been crystalized. Moreover, 

the ambiguity remains as regards the other contentions are concerned. 

As mentioned above, the anti-profiteering measures in Malaysia 

had to be abandoned as the same came out to be counterproductive. 

These provisions were then restricted to a particular set of goods/services 

which included household goods and certain other items. Another reason 

for the abandonment of these rules was that it was too detailed and was 

difficult to implement. On the other hand, the anti-profiteering measures 

                                                 
200 Nitin Agnihotri, Anti-Profiteering under GST: Provisions, Validity, Issues & Challenges, 93 
taxmann.com 90 (2018). 
201 Shubhang Setlur, Behind GST‟s Anti-Profiteering Provisions, a Legacy of Indian Socialism, 
THE WIRE (September 7, 2017), https://thewire.in/business/gsts-anti-profiteering-
provisions-lndian-socialism. 
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in Australia were rigorously applied by the Australian Competition and 

Consumer Commission from a year ahead of the roll out of the 

corresponding Goods and Services Tax Act. The Indian position on anti-

profiteering is not similar to the one in Malaysia, wherein detailed 

provisions have been laid down. Also, the condition is unlike Australia 

wherein the Government has been very proactive with the 

implementation of “anti-profiteering measures.” Thus, it is safe to say that 

the provisions relating to anti profiteering have been fairly ambiguous and 

lacking in the Indian context. Due to the uncertainty of these provisions, 

it can indeed be concluded that the provisions may either prove to be 

“toothless” or a “dangerous weapon.” 


